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1. B i d d e r  is r e q u e s t e d  t o  l t s t  i t s  a f f i l i a t e s  o n l y  
f o r  t h e  p u r p o s e  o f  a s s i s t i n g  i n  d e t e r m i n i n g  
w h e t h e r  b i d d e r  is s m a l l  b u s i n e s s .  Bidder  w a s  
f o u n d  t o  b e  s m a l l  b u s i n e s s  d e s p i t e  a l l e g a t i o n  
t h a t  b i d d e r  f a i l e d  t o  d i s c l o s e  i t s  a f f i l i a t e s  in 
b i d .  T h u s ,  b i d d e r ' s  a l l e g e d  f a i l u r e  was of n o  
c o n s e q u e n c e .  

2 .  The  q u e s t i o n  o f  t h e  a c c e p t a b i l i t y  o f  i n d i v i d u a l  
s u r e t i e s  i s  o n e  o f  r e s p o n s i b i l i t y ,  w h i c h  our 
O f f i c e  w i l l  n o t  r e v i e w  e x c e p t  i n  l i m i t e d  c i r -  
c u m s t a n c e s  n o t  p r e s e n t  h e r e .  

3 .  S e v e r a l  s t o c k h o l d e r s  of  a c o r p o r a t i o n  may s e r v e  
a s  s u r e t i e s  o n  t h e  c o r p o r a t i o n ' s  b i d  bond 
p r o v i d e d  t h e  s t o c k h o l d e r s  c o m p l y  w i t h  a p p l i c a b l e  
r e g u l a t o r y  r e s t r i c t i o n s .  

4. A i r  F o r c e  r e p o r t s  t h a t  low b i d  h a d  l o w e r  p r i c e  
f o r  b a s e  y e a r  w o r k  a n d  h i g h e r  p r i c e  for option 
y e a r s '  w o r k  b e c a u s e  low b i d d e r  w a s  incumbent 
c o n t r a c t o r  3 n d  w o u l d  n o t  i n c u r  " p h a s e - i n "  costs 
a s s o c i a t e d  w i t h  new c o n t r a c t o r .  A l s o ,  Air Force 
r e p o r t s  t h a t  i t  i s  r e a s o n a b l y  c e r t a i n  t h a t  t h e  
f i n a l  c o s t  t o  t h e  g o v e r n m e n t  w i l l  b e  awardee 's  
low b i d  p r i c e .  T h u s ,  t h e  b i d  is n o t  m a t e r i a l l y  
u n b a l a n c e d .  

5. Award d a t e  w a s  u n a v o i d a b l y  d e l a y e d  by p r o t e s t  so 
a s  t o  s h o r t e n  c o n t r a c t  p e r f o r m a n c e  period for 
f i r s t  y e a r  by  3 m o n t h s .  N e v e r t h e l e s s ,  a w a r d  to 
b i d d e r  e v a l u a t e d  a s  low u n d e r  o r i g i n a l  p e r f o r -  
mance  p e r i o d  is n o t  i m p r o p e r  e v e n  t h o u g h  b i d d e r  
was n o t  low on  b i d  e v a l u a t i o n  b a s e d  on s h o r t e r  
p e r i o d  a n d  e v e n  t h o u g h  c o s t  o f  r e s o l i c i t a t i o n  
may b e  l e s s  t h a n  d i f f e r e n c e  b e t w e e n  p r o t e s t e r ' s  
b i d  a n d  c o n t r a c t  p r i c e .  B i d  p r i c e s  have b e e n  
e x p o s e d ,  a n d  the p r o t e s t  w a s  t h e  major  cause  o f  
t h e  d e l a y e d  award. 

U n i t e d  F o o d  S e r v i c e s ,  I n c .  ( U n i t e d ) ,  p r o t e s t s  a g a i n s t  
c o n t r a c t  a w a r d s  u n d e r  i n v i t a t i o n s  f o r  b i d s  (IFB) 
Nos. F65501-83-B-0205 a n d  F65501-84-B-0004,  small b u s i n e s s  
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set-asides, issued by Elmendorf Air Force Base (Air Force), 
Alaska, for mess attendant services. 

On March 30, 1984, due to the expiration of the 
existing contracts, the Air Force awarded these contracts 
notwithstanding the pendency of the protest. Awards were 
made to Food Services International ( F S I )  under-IFB-0205 
and Mid-East Food Services (MEFS) under IFB-0004 after 
these companies were found to be responsible. 

United contends that the bids of MEFS and FSI were 
nonresponsive because the bidders did not disclose their 
business affiliates. United also contends that these 
bidders' individual sureties were unatceptable. Finally, 
United argues that MEFS's bid was materially unbalanced and 
that on the actual award date, United, rather than MEFS, 
was the low bidder. The protest is dismissed in part and 
denied in part. 

Disclosure of Affiliates 

The Air Force reports that both MEFS and FSI were 
found to be small businesses by the Small Bustness 
Administration (SBA) notwithstanding United's allegation 
about these companies' affiliates. Since a bidder is 
requested to list its affiliates only to allow a 
determination a s  to whether a bidder is a small business 
and since the awardees were found to be small businesses, 
any deficiencies in the bidders' representations about 
their affiliations were of no legal consequence. 

Acceptability of Sureties 

United notes that F S I ' s  sureties (Mr. Mark D. Hurst 
and his wife, Mrs. Susan D. Hurst) own the company and 
argues that Defense Acquisition Regulation (DAR), 5 10- 
201,2(e), reprinted in 32 C.F.R. pts. 1-39 (19831, prevents 
more than one stockholder from serving as FSI's individual 
surety. That regulation reads: 

"Stockholders as Sureties. On any bond of 
which a corporation is the principal obligor, a 
stockholder of that corporation is acceptable 
as cosurety on the bond; provided, that his net 
worth exclusive of his stock holdings or other 
interests, such as loans, in the corporation is 
equal to the amount for which he justified and 
provided further, that such fact is expressly 
stated in his affidavit of justification." 



B-214098.2  3 

The q u e s t i o n  o f  t h e  a c c e p t a b i l i t y  o f  a n  i n d i v i d u a l  
s u r e t y  i s  o n e  o f  r e s p o n s i b i l i t y ,  n o t  r e s p o n s i v e n e s s .  See 
I n l a n d  S e r v i c e  C o r p o r a t i o n ,  B-211202,  Apr .  2 0 ,  1 9 8 3 i  83-1 
C . P . D .  1 425 .  B u t  w e  h a v e  a l s o  r e c o g n i z e d  t h a t  a b i d  i s  
n o n r e s p o n s i v e  w h e r e  e i t h e r  t h e  r e q u i r e d  b o n d  is n o t  
s u b m i t t e d  or t h e  s u b m i t t e d  bond  c o n t a i n s  a d e f i c i e n c y  which 
d e t r a c t s  f r o m  t h e  j o i n t  a n d  s e v e r a l  l i a b i l i t y  of  t h e  
s u r e t i e s  on t h e  b o n d .  F i t t s  C o n s t r u c t i o n  Co., I n c . ,  
62 Comp. Gen.  6 1 5  ( 1 9 8 3 ) ,  83-2 C . P ; D .  1 190.  A l t h o u g h  t h e  
DAR, § - 1 0 - 2 0 1 . 2 ( e ) ,  a b o v e ,  u s e s  t h e  w o r d s  " s t o c k h o l d e r "  a n d  
" s u r e t y "  i n  t h e  s i n g u l a r  f o r m ,  n o w h e r e  i n  t h a t  r e g u l a t i o n  
is t h e r e  a n  e x p r e s s  p r o h i b i t i o n  a g a i n s t  u s i n g  m o r e  t h a n  o n e  
s t o c k h o l d e r  as  a s u r e t y .  M o r e o v e r ,  t h e  t i t l e  of t h i s  DAR 
s e c t i o n  u s e s  t h e s e  w o r d s  in t h e  p l u r a . 1  f o r m .  F u r t h e r ,  w e  
a r e  u n a w a r e  o f  a n y  o t h e r  s t a t u t e  o r  r e g u l a t i o n  w h i c h  w o u l d  
p r e c l u d e  s e v e r a l  s t o c k h o l d e r s  o f  a c o r p o r a t i o n  f r o m  s e r v i n g  
a s  t h e  c o r p o r a t i o n ' s  s u r e t i e s .  C o n s e q u e n t l y ,  w e  c a n n o t  
a g r e e  w i t h  U n i t e d ' s  a r g u m e n t .  Also, o u r  e x a m i n a t i o n  o f  
F S I ' s  b i d  b o n d  r e v e a l s  t h a t  t h e  s u r e t i e s  c e r t i f i e d  t h a t  t h e  
a s s e t s ,  l i a b i l i t i e s  a n d  n e t  w o r t h  l i s t e d  in t h e  a f f i d a v i t s  
d i d  n o t  i n c l u d e  a n y  f i n a n c i a l  i n t e r e s t  i n  t h e  asse ts  o f  t h e  
p r i n c i p a l  ( m e a n i n g  F S I ) .  C o n s e q u e n t l y ,  w e  f i n d  t h a t  FSI's 
bond  was p r o p e r  o n  i t s  f a c e  a n d  d i d  n o t  d e t r a c t  f r o m  t h e  
j o i n t  a n d  s e v e r a l  l i a b i l i t y  o f  t h e  s u r e t i e s .  

F i n a l l y ,  U n i t e d  a l l e g e s  t h a t  n e i t h e r  FSX's n o r  HEFS's 
i n d i v i d u a l  s u r e t i e s  d i s c l o s e d  t h e i r  o t h e r  o u t s t a n d i n g  b o n d  
o b l i g a t i o n s .  We h a v e  h e l d  t h a t  t h e  c o n t r a c t i n g  a g e n c y  may 
c o n s i d e r  t h e  c o n t i n u i n g  f a i l u r e  o f  a n  i n d i v i d u a l  s u r e t y  t o  
d i s c l o s e  o u t s t a n d i n g  bond  o b l i g a t i o n s  a s  a f a c t o r  i n  
d e t e r m i n i n g  t h e  r e s p o n s i b i l i t y  o f  t h e  b i d d e r .  - S e e  D a n ' s  
J a n i t o r i a l  S e r v i c e s ,  I n c . ,  6 1  Comp. Gen. 5 9 2 + ' ( 1 9 8 2 ) ,  82-2  
C . P . D .  5 2 1 7 .  T h e r e  i s  n o  e v i d e n c e  i n  t h e  r e c o r d  t h a t  
e i t h e r  F S I ' s  o r  MEFS's s u r e t i e s  on t h i s  o r  o t h e r  p r o c u r e -  
m e n t s  h a v e  a c o n t i n u i n g  p a t t e r n  o f  n o n d i s c l o s u r e  of  o u t -  
s t a n d i n g  bond  o b l i g a t i o n s .  M o r e o v e r ,  t h e  A i r  F o r c e  f o u n d  
t h a t  t h e  c o m p a n i e s  were r e s p o n s i b l e .  Our  O f f i c e  d o e s  n o t  
r e v i e w  a f f i r m a t i v e  d e t e r m i n a t i o n s  o f  r e s p o n s i b i l i t y  u n l e s s  
t h e  p r o t e s t e r  s h o w s  f r a u d  on t h e  p a r t  o f  t h e  p r o c u r e m e n t  
o f f i c i a l s  o r  t h e  s o l i c i t a t i o n  c o n t a i n s  d e f i n i t i v e  r e s p o n s i -  
b i l i t y  c r i t e r i a  w h i c h  a l l e g e d l y  h a v e  n o t  b e e n  a p p l i e d .  
K i n g s h e a d  C o r p o r a t i o n ,  B-207817,  J u l y  1 ,  1 9 8 2 ,  82-2  C.P.D. 
1 10. N e i t h e r  e x c e p t i o n  a p p l i e s  h e r e .  T h e r e f o r e ,  w e  
d i s m i s s  t h i s  g r o u n d  o f  p r o t e s t .  

U n b a l a n c e d  B i d  

U n i t e d  a l l e g e s  t h a t  MEFS's b i d  s h o u l d  h a v e  b e e n  
r e j e c t e d  f o r  b e i n g  m a t e r i a l l y  u n b a l a n c e d  b e c a u s e  MEFS's  
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p r i c e  f o r  t h e  b a s e  p e r i o d  was l e s s  t h a n  i t s  p r i c e s  for each 
o f  t h e  two  o p t i o n  y e a r s .  The I F B  s p e c i f i c a l l y  p r o v i d e d  
t h a t  t h e  o p t i o n  p r i c e s  were t o  b e  e v a l u a t e d  f o r  a w a r d  
p u r p o s e s .  U n i t e d  a r g u e s  t h a t  t h e r e  i s  n o  r a t i o n a l  b a s i s  
f o r  t h e  l o w e r  p r i c e  i n  t h e  f i r s t  y e a r  a n d  t h a t  MEFS 
a p p a r e n t l y  h a s  t a k e n  u n f a i r  a d v a n t a g e  o f  l i k e l y  d e l a y s  in 
t h e  a w a r d  p r o c e s s  by u n d e r b i d d i n g  t h e  i n i t i a l  m o n t h s  o f  
p e r f o r m a n c e .  

O u r  O f f i c e  h a s  r e c o g n i z e d  t h a t  u n b a l a n c e d  b i d d i n g  
e n t a i l s  two a s p e c t s .  The  f i r s t  i s  a m a t h e m a t i c a l  
e v a l u a t i o n  o f  t h e  b i d  t o  d e t e r m i n e  w h e t h e r  e a c h  b i d  i t e m  
c a r r i e s  i t s  s h a r e  o f  t h e  c o s t  o f  t h e  work  p l u s  p r o f i t ,  o r  
w h e t h e r  t h e  b i d  i s  b a s e d  o n  n o m i n a l  p r i c e s  f o r  some w o r k  
a n d  e n h a n c e d  p r i c e s  f o r  o t h e r  work .  The  s e c o n d  a s p e c t - -  
m a t e r i a l  u n b a l a n c i n g - - i n v o l v e s  a n  a s s e s s m e n t  o f  t h e  c o s t  
i m p a c t  o f  a m a t h e m a t i c a l l y  u n b a l a n c e d  b i d ,  A b i d  is 
m a t e r i a l l y  u n b a l a n c e d  i f  t h e r e  i s  a r e a s o n a b l e  d o u b t  t h a t  
a w a r d  t o  t h e  b i d d e r  s u b m i t t i n g  t h e  m a t h e m a t i c a l l y  
u n b a l a n c e d  b i d  w i l l  r e s u l t  i n  t h e  l o w e s t  u l t i m a t e  c o s t  t o  
t h e  g o v e r n m e n t .  C o n s e q u e n t l y ,  a m a t e r i a l l y  u n b a l a n c e d  b i d  
may n o t  b e  a c c e p t e d .  R e l i a b l e  T r a s h  S e r v i c e ,  B-194760, 
Aug, 9 ,  1 9 7 9 ,  79-2 C . P . D .  7 107. 

The  A i r  F o r c e  r e p o r t s  t h a t  e a c h  o f  MEFS's b i d  i t e m s  
c a r r i e d  i t s  s h a r e  o f  t h e  c o s t  o f  t h e  work .  T h e  c o n t r a c t i n g  
o f f i c e r  a t t r i b u t e d  t h e  l o w n e s s  i n  p r i c e  t o  t h e  f a c t  t h a t  
MEFS was  t h e  i n c u m b e n t  c o n t r a c t o r  a n d  w o u l d  n o t  f a c e  
s t a r t u p  e x p e n s e s  n o r m a l l y  a s s o c i a t e d  w i t h  t h e  p h a s e - i n  o f  a 
new c o n t r a c t .  A l s o ,  t h e  A i r  F o r c e  a d v i s e s  t h a t  t h e r e  i s  no 
r e a s o n  t o  d o u b t  t h a t  a w a r d  t o  MEFS w i l l  n o t  r e s u l t  i n  t h e  
l o w e s t  c o s t  t o  t h e  g o v e r n m e n t .  B a s e d  on  o u r  r e v i e w  of t h e  
r e c o r d ,  w e  c a n n o t  q u e s t i o n  t h e  A i r  F o r c e ' s  p o s i t i o n ,  
T h e r e f o r e ,  w e  d e n y  t h i s  b a s i s  o f  p r o t e s t .  

T i m i n g  o f  Award t o  MEFS 

S i n c e  a w a r d  was n o t  made i n  t ime  f o r  t h e  c o n t e m p l a t e d  
s t a r t  d a t e  f o r  p e r f o r m a n c e  o f  J a n u a r y  1 ,  1 9 8 4 ,  b e c a u s e  of 
U n i t e d ' s  p r o t e s t ,  a n d  p e r f o r m a n c e  d i d  n o t  b e g i n  u n t i l  
A p r i l  1 ,  1 9 8 4 ,  U n i t e d  a r g u e s  t h a t  i t  was t h e  l o w  e v a l u a t e d  
b i d d e r  as o f  t h a t  t ime.  

Even  t h o u g h  U n i t e d  was t h e  l o w e s t  b i d d e r  by u s i n g  t h e  
A p r i l  1 ,  1 9 8 4 ,  s t a r t  d a t e  i n s t e a d  o f  t h e  o r i g i n a l  
J a n u a r y  1 ,  1 9 8 4 ,  s t a r t  d a t e ,  t h i s  d o e s  n o t  a f f e c t  t h e  a w a r d  
t o  MEFS. The  s o l i c i t a t i o n  p r o v i d e d  t h a t  t h e  l o w  b i d d e r  
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w o u l d  b e  d e t e r m i n e d  o n  t h e  b a s i s  o f  t h e  p r i c e s  b i d  for 12 
m o n t h s ,  p l u s  o p t i o n s ,  b e g i n n i n g  w i t h  t h e  J a n u a r y  1 9 8 4  
m o n t h l y  b i d  p r i c e ,  n o t  w i t h  t h e  m o n t h l y  p r i c e s  b e g i n n i n g  i n  
A p r i l .  On t h i s  b a s i s ,  MEFS w a s  t h e  low e v a l u a t e d  b i d d e r .  
I t  w o u l d  h a v e  b e e n  i m p r o p e r  f o r  t h e  A i r  F o r c e  to h a v e  
e v a l u a t e d  b i d s  t o  o v e r c o m e  t h e  u n f o r e s e e n  d e l a y  i n  the  
a w a r d  o f  t h e  c o n t r a c t  c a u s e d  by  t h e  f i l i n g  o f  U n i t e d ' s  
p r o t e s t .  See M a i n t e n a n c e  P a c e  S e t t e r s ,  I n c .  ,.. B-208768.3, 
O c t .  3 1 ,  1 9 8 3 .  83-2 C.P.D. 1 514.  I n  t h a t  d e c i s i o n ,  w e  
r e c o g n i z e d ,  h o w e v e r ,  t h a t  a w a r d  s h o u l d  b e  made on t h e  b a s i s  
o f  t h e  m o s t  f a v o r a b l e  c o s t  t o  t h e  g o v e r n m e n t  m e a s u r e d  b y  
t h e  w o r k  a c t u a l l y  t o  b e  p e r f o r m e d  a n d  t h a t  i f  a v a r d  u n d e r  
a n  I F B ' s  e v a l u a t i o n  s c h e m e  w o u l d  n o t  r e s u l t  in t h e  l o w e s t  
c o s t  t o  t h e  g o v e r n m e n t ,  t h e  p r o c u r i n g ' a g e n c y  g e n e r a l l y  
s h o u l d  c a n c e l  t h e  i n v i t a t i o n  a n d  r e s o l i c i t  i t s  r e q u i r e m e n t s  
u n d e r  e v a l u a t i o n  c r i t e r i a  t h a t  a s s u r e  a p r o p e r  a w a r d .  
However ,  t h e  g e n e r a l  r u l e  s h o u l d  n o t  a p p l y  h e r e  e v e n  t h o u g h  
t h e  g o v e r n m e n t ' s  c o s t  o f  r e s o l i c i t a t i o n  may b e  less t h a n  
t h e  d i f f e r e n c e  b e t w e e n  t h e  p r o t e s t e r ' s  b i d  a n d  t h e  c o n t r a c t  
p r i c e .  The  p r i c e s  o f  a l l  b i d s  h a v e  b e e n  e x p o s e d ,  a n d  a 
m a j o r  c a u s e  i n  t h e  d e l a y  o f  t h e  a w a r d  was U n i t e d ' s  d e c i s i o n  
t o  p r o t e s t  t o  o u r  O f f i c e .  I n  t h e s e  c i r c u m s t a n c e s ,  a w a r d  t o  
MEFS was n o t  i m p r o p e r .  > .  

F i n a l l y ,  U n i t e d  a l s o  p r o t e s t s  t h a t  t h e s e  a w a r d s  were 
made i n  d i s r e g a r d  o f  i t s  p r o t e s t .  However ,  t h e  A i r  Force  
m a d e  a n  a p p r o p r i a t e  d e t e r m i n a t i o n  t o  p r o c e e d  w i t h  a w a r d s  
n o t w i t h s t a n d i n g  t h e  p r o t e s t  a n d  n o t i f i e d  o u r  O f f i c e  of i t s  
d e c i s i o n .  We t h e r e f o r e  h a v e  n o  b a s i s  t o  o b j e c t  t o  these 
a w a r d s  f o r  t h i s  r e a s o n .  

T h e  p r o t e s t  i s  d i s m i s s e d  i n  p a r t  a n d  d e n i e d  i n  p a r t .  

C o m p t r o l l e r  G e n e r a l  1 o f  t h e  U n i t e d  S t a t e s  




